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of Labor (based on wage rates and 
fringe benefits prevailing in the local-
ity or, in specified circumstances, the 
wage rates and fringe benefits con-
tained in a collective bargaining agree-
ment applicable to employees who per-
formed on a predecessor contract) be 
paid to service employees employed by 
the contractor or any subcontractor in 
performing the services contracted for; 
(b) that working conditions of such em-
ployees which are under the control of 
the contractor or subcontractor meet 
safety and health standards; and (c) 
that notice be given to such employees 
of the compensation due them under 
the minimum wage and fringe benefits 
provisions of the contract. Contractors 
performing work subject to the Act 
thus enter into competition to obtain 
Government business on terms of 
which they are fairly forewarned by in-
clusion in the contract. (Endicott John-
son Corp. v. Perkins, 317 U.S. 501, 507 
(1943).) The Act’s purpose is to impose 
obligations upon those favored with 
Government business by precluding the 
use of the purchasing power of the Fed-
eral Government in the unfair depres-
sion of wages and standards of employ-
ment. (See H.R. Rep. No. 948, 89th 
Cong., 1st Sess. 2–3 (1965); S. Rep. No. 
798, 89th Cong., 1st Sess. 3–4 (1965).) The 
Act does not permit the monetary 
wage rates specified in such a contract 
to be less than the minimum wage 
specified under section 6(a)(1) of the 
Fair Labor Standards Act, as amended 
(29 U.S.C. 206(a)(1)). In addition, it is a 
violation of the Act for any contractor 
or subcontractor under a Federal con-
tract subject to the Act, regardless of 
the amount of the contract, to pay any 
of his employees engaged in performing 
work on the contract less than such 
Fair Labor Standards Act minimum 
wage. Contracts of $2,500 or less are 
not, however, required to contain the 
stipulations described above. These 
provisions of the Service Contract Act 
are implemented by the regulations 
contained in this part 4 and are dis-
cussed in more detail in subsequent 
sections of subparts C, D, and E.

§ 4.105 The Act as amended. 
(a) The provisions of the Act (see 

§§ 4.102–4.103) were amended, effective 
October 9, 1972, by Public Law 92–473, 

signed into law by the President on 
that date. By virtue of amendments 
made to paragraphs (1) and (2) of sec-
tion 2(a) and the addition to section 4 
of a new subsection (c), the compensa-
tion standards of the Act (see §§ 4.159–
4.179) were revised to impose on suc-
cessor contractors certain require-
ments (see § 4.1b) with respect to pay-
ment of wage rates and fringe benefits 
based on those agreed upon for sub-
stantially the same services in the 
same locality in collective bargaining 
agreements entered into by their pred-
ecessor contractors (unless such agreed 
compensation is substantially at vari-
ance with that locally prevailing or the 
agreement was not negotiated at arm’s 
length). The Secretary of Labor is to 
give effect to the provisions of such 
collective bargaining agreements in his 
wage determinations under section 2 of 
the Act. A new paragraph (5) added to 
section 2(a) of the Act requires a state-
ment in the government service con-
tract of the rates that would be paid by 
the contracting agency in the event of 
its direct employment of those classes 
of service employees to be employed on 
the contract work who, if directly em-
ployed by the agency, would receive 
wages determined as provided in 5 
U.S.C. 5341. The Secretary of Labor is 
directed to give due consideration to 
such rates in determining prevailing 
monetary wages and fringe benefits 
under the Act’s provisions. Other pro-
visions of the 1972 amendments include 
the addition of a new section 10 to the 
Act to insure that wage determinations 
are issued by the Secretary for sub-
stantially all service contracts subject 
to section 2(a) of the Act at the earliest 
administratively feasible time; an 
amendment to section 4(b) of the Act 
to provide, in addition to the condi-
tions previously specified for issuance 
of administrative limitations, vari-
ations, tolerances, and exemptions (see 
§ 4.123), that administrative action in 
this regard shall be taken only in spe-
cial circumstances where the Secretary 
determines that it is in accord with the 
remedial purpose of the Act to protect 
prevailing labor standards; and a new 
subsection (d) added to section 4 of the 
Act providing for the award of service 
contracts for terms not more than 5 
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years with provision for periodic ad-
justment of minimum wage rates and 
fringe benefits payable thereunder by 
the issuance of wage determinations by 
the Secretary of Labor during the term 
of the contract. A further amendment 
to section 5(a) of the Act requires the 
names of contractors found to have 
violated the Act to be submitted for 
the debarment list (see § 4.188) not later 
than 90 days after the hearing exam-
iner’s finding of violation unless the 
Secretary recommends relief, and pro-
vides that such recommendations shall 
be made only because of unusual cir-
cumstances. 

(b) The provisions of the Act were 
amended by Public Law 93–57, 87 Stat. 
140, effective July 6, 1973, to extend the 
Act’s coverage to Canton Island. 

(c) The provisions of the Act were 
amended by Public Law 94–489, 90 Stat. 
2358, approved October 13, 1976, to ex-
tend the Act’s coverage to white collar 
workers. Accordingly, the minimum 
wage protection of the Act now extends 
to all workers, both blue collar and 
white collar, other than persons em-
ployed in a bona fide executive, admin-
istrative, or professional capacity as 
those terms are used in the Fair Labor 
Standards Act and in part 541 of title 
29. Public Law 94–489 accomplished this 
change by adding to section 2(a)(5) of 
the Act a reference to 5 U.S.C. 5332, 
which deals with white collar workers, 
and by amending the definition of serv-
ice contract employee in section 8(b) of 
the Act. 

(d) Included in this part 4 and in 
parts 6 and 8 of this subtitle are provi-
sions to give effect to the amendments 
mentioned in this section.

§ 4.106 [Reserved]

AGENCIES WHOSE CONTRACTS MAY BE 
COVERED

§ 4.107 Federal contracts. 
(a) Section 2(a) of the Act covers con-

tracts (and any bid specification there-
for) ‘‘entered into by the United 
States’’ and section 2(b) applies to con-
tracts entered into ‘‘with the Federal 
Government.’’ Within the meaning of 
these provisions, contracts entered 
into by the United States and con-
tracts with the Federal Government in-
clude generally all contracts to which 

any agency or instrumentality of the 
U.S. Government becomes a party pur-
suant to authority derived from the 
Constitution and laws of the United 
States. The Act does not authorize any 
distinction in this respect between 
such agencies and instrumentalities on 
the basis of their inclusion in or inde-
pendence from the executive, legisla-
tive, or judicial branches of the Gov-
ernment, the fact that they may be 
corporate in form, or the fact that pay-
ment for the contract services is not 
made from appropriated funds. Thus, 
contracts of wholly owned Government 
corporations, such as the Postal Serv-
ice, and those of nonappropriated fund 
instrumentalities under the jurisdic-
tion of the Armed Forces, or of other 
Federal agencies, such as Federal Re-
serve Banks, are included among those 
subject to the general coverage of the 
Act. (Brinks, Inc. v. Board of Governors 
of the Federal Reserve System, 466 F. 
Supp. 116 (D DC 1979); 43 Atty. Gen. 
Ops. lll (September 26, 1978).) Con-
tracts with the Federal Government 
and contracts entered into ‘‘by the 
United States’’ within the meaning of 
the Act do not, however, include con-
tracts for services entered into on their 
own behalf by agencies or instrumen-
talities of other Governments within 
the United States, such as those of the 
several States and their political sub-
divisions, or of Puerto Rico, the Virgin 
Islands, Guam, or American Samoa. 

(b) Where a Federal agency exercises 
its contracting authority to procure 
services desired by the Government, 
the method of procurement utilized by 
the contracting agency is not control-
ling in determining coverage of the 
contract as one entered into by the 
United States. Such contracts may be 
entered into by the United States ei-
ther through a direct award by a Fed-
eral agency or through the exercise by 
another agency (whether governmental 
or private) of authority granted to it to 
procure services for or on behalf of a 
Federal agency. Thus, sometimes au-
thority to enter into service contracts 
of the character described in the Act 
for and on behalf of the Government 
and on a cost-reimbursable basis may 
be delegated, for the convenience of the 
contracting agency, to a prime con-
tractor which has the responsibility for 

VerDate Jan<31>2003 04:20 Jul 12, 2003 Jkt 200105 PO 00000 Frm 00054 Fmt 8010 Sfmt 8010 Y:\SGML\200105T.XXX 200105T


		Superintendent of Documents
	2014-12-02T08:13:46-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




